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A natural language is an organic living thing; and meanings change as words take on
new, and shed old, connotations. Recent (post-Fregean) philosophy of language has
paid little attention to the growth of meaning; radical philosophers like Feyerabend
and Rorty have suggested that meaning-change undermines the pretensions of
science to be a rational enterprise. Thinkers in the classical pragmatist tradition,
however -Peirce in philosophy of science and, more implicitly, Holmes in legal
theory- both recognized the significance of growth of meaning, and understood how
it can contribute to the progress of science and to the adaptation of a legal system to
changing circumstances. This paper develops these insights, and illustrates them by
reference to (1) the growth of meaning of "DNA" from the identification of "nuclein"
to the discovery of mtDNA almost a century later, and (2) the growth of meaning of
"the establishment of religion" in the First Amendment to the U.S. Constitution from
its ratification in 1791 to the present day. Arguing that the growth of meaning can
indeed contribute to rationality, it also shows why narrowly formal models are
inadequate both to science and to law.
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Resumen

Un lenguaje natural es una cosa viviente orgánica, y los significados cambian a medida que las palabra
connotaciones y abandonan viejas. La filosofía del lenguaje reciente (post-fregeana) ha prestado poca
del significado; filósofos radicales, como Feyerabend y Rorty han sugerido que el cambio de significad

pretensiones de la ciencia de ser una empresa racional. Pensadores en la tradición pragmatista clásica
la filosofía de la ciencia y, más implícitamente, Holmes en la teoría del Derecho- reconocieron la impo
del significado y comprendieron cómo éste puede contribuir al progreso de la ciencia y a la adaptabili
jurídico a las circunstancias cambiantes. Este trabajo desarrolla estas ideas, y las ilustra por medio de u
desarrollo del significado de "ADN" desde la identificación de la "nucleína" hasta el descubrimiento d
un siglo más tarde, y (2) el desarrollo del significado de "el establecimiento de una religión" en la Prim
Constitución de los Estados Unidos desde su ratificación en 1791 hasta la actualidad. Argumentando q
significado puede contribuir mucho a la racionalidad, también muestra por qué los modelos estrecham
inadecuados, tanto para la ciencia como para el Derecho.
PALABRAS CLAVE: Significado; Lógica; C. S. Peirce; Oliver Wendell Holmes; Ciencia; Derecho.

1. The Life of Language

Anatural language is an organic, living thing.2 Over the long haul a language may, like
several different, new languages, and eventually fall into desuetude and die.3 And all
slowly -and sometimes not so slowly- shift, change, and adapt: borrowing words from
and from the specialized jargon of scientists, soldiers, sailors, lawyers, bureaucrats, e
live metaphors to new purposes or domesticating them as comfortable clichés; sport
buzzwords, slang, and catchphrases.
Modern English is replete with now-dead sailing metaphors, like "taken aback" (disc
"three sheets to the wind" (reeling drunk), "not enough room to swing a cat" (cramp
"scuttlebutt" (gossip);4 it has borrowed a clutch of its scientific words, from "alkali"
Arabic; and has inherited words like "pajamas" and"curry"5 as a legacy of the era of B
Of late, it seems to have become acceptable to use "hopefully" not only to modify a v
the German "höffentlich," to modify an entire sentence; and trade names like "Xerox
become verbs in almost everyone's vocabulary. In American English, over just a few d
(the name of the building at the center of the Nixon-era political scandal) gave birth
scandal over the White House travel office), "Hillarygate" (the scandal over Hillary Cl
coup), and "zippergate" (the scandal over President Clinton and Monica Lewinsky).
And every year or so, it seems, I stumble on intriguing changes of meaning in some t
philosophical interest. Afew years ago I learned that in eighteenth century English th
meant simply a busy person; that by the late nineteenth century it had come to mea
someone who meddles officiously in other people's business; and that it only relativ
its current connotation of someone who goes by expediency rather than principle.6
learned that "integrity" derives from the Latin "in" and "tangere," meaning the untou
or pure; and that in English this word once connoted -as I am told its closest equival
Portuguese and, though by now only with respect to the Virgin Mary, in Spanish- vir
My present topic, the growth of meaning -by which I mean not only words' acquirin
also words' losing older connotations, as well as the coining of new terms or co-optio
express new concepts and distinctions- is just one aspect of this much larger, enorm
phenomenon of the evolution and development of languages.
So far as I am aware at least, this topic hasn't attracted much attention in recent phi
though Donald Davidson came close to it when he strayed from the relatively well-be
natural languages into the outlaw realm of metaphors, puns, and malapropisms. Thi
eventually led him to announce that he had abandoned, not only the Tarskian regim
but also "the ordinary notion of a language" and "the boundary between knowing a

knowing our way around the world generally"; and to conclude that "there is no such
language, not if a language is anything like what many philosophers have supposed."
rigorous but rigid formal languages on which Alfred Tarski focused, natural language
rich and flexible -capable of their own kind of precision, different from but no less va
or mathematical precision, but shifting, diffuse, and sometimes elusive. And since th
languages, the "ordinary notion of a language" taken for granted by those "many phi
Davidson alludes was hopelessly Procrustean.
Previously, the growth of meaning had drawn some attention from philosophers con
rationale for the methods of linguistic philosophy. In "A Plea for Excuses" J. L. Austin
[c]ertainly ... ordinary language is not the last word" on philosophical questions, "it i
because "our common stock of words embodies all the distinctions men have found
all the connexions they have found worth marking, in the lifetimes of many generati
introduction to Individuals, Peter Strawson argued that though "[u]p to a point, relia
examination of the actual use of words is the best, and indeed the only true way in p
metaphysics "the structure we seek ... lies submerged"; and, while he allowed that "c
change," he also insisted there is "a massive central core of human thinking which h
Strawson focuses on those core concepts he takes to be unchanging; and Austin doe
next word might be, after we have consulted the wisdom of earlier generations embo
language. Nor do more recent analytic philosophers seem to have taken much intere
Reading in the literature on the "Gettier paradoxes," however, I found William Rozeb
(whatever folk wisdom may be implicit in it) ordinary language is simply not built fo
theoretical work, and that "we will have to go beyond its "simplistic presuppositions
uncritical categories."10 Few seem to have paid attention.11
More recently, it seems to have been mostly radicals like Paul Feyerabend, who seem
the "meaning-variance" of theoretical terms undermines the purported rationality o
Richard Rorty, who looked forward to a literary or "poetic" post-Philosophical cultur
project of representing the world accurately, and aspires only to devise ever-new "red
have paid attention to meaning change.
I think the growth of meaning is much more significant than the recent philosophic
acknowledges; but so far from being, as the radicals suppose, invariably a hindrance
contribute to the cognitive flexibility that rationality demands. So I am, as usual, dis
with current fashion -but, as so often, quite close to some elements of the classical p
for conceptual shifts and changes are a significant theme both in C. S. Peirce's philo
and, albeit more implicitly, in Oliver Wendell Holmes's legal theory. Moreover, neithe
shifts and changes as any threat to rationality; on the contrary, Peirce sees the growt
scientific concepts as essential to scientific inquiry, and Holmes sees the growth of m
concepts as part of the process by which the common law has advanced beyond its
beginnings.
Writing in the late 1860s that as our knowledge grows, scientific concepts acquire ne
older connotations, the young Peirce observes that "[s]cience is continually gaining n
"How much more the word electricity means now than it did in the days of Franklin,"
much more the term planet means now than it did in the time [of] Hipparchus. The
acquired information." "[M]en and words," he concludes, "reciprocally educate each
twenty years later he returns to the theme, now writing not of natural-scientific but

[s]ymbols grow... A symbol, once in being, spreads among the peoples. In use and in
meaning grows. ... Such words as force, law, wealth, marriage, bear for us a very diffe
they bore to our barbarous ancestors."15
In Peirce, stress on the growth of meaning is closely connected with the Pragmatic M
articulated as early as 1878, in "How to Make Our Ideas Clear"16 (though he was not y
word "pragmatism" in print, fearing that its new, philosophical sense would be conf
ordinary meaning, "officious meddling").17 The Maxim ties pragmatic meaning -acc
third and highest grade of clearness- to the experiential consequences of a concept's
something. In his later, more realist formulation, the Maxim says in effect that the p
a word is given by a list of subjunctive conditionals, along the lines of "if you were to
consequence E1 would result," "if you were to do A2, experiential consequence E2 wo
so on. I say, "and so on," because it is clear that Peirce intends the list to be open-en
change as our knowledge grows, as "men and words reciprocally educate each other.
The Pragmatic Maxim had two purposes -one critical, the other constructive: to sho
disputes in traditional or as Peirce says, "ontological" metaphysics are (pragmatically
and to explain the (pragmatic) meaning of "hard" or "intellectual" concepts generally
the Maxim when he argues that the dispute between Catholics and Protestants over
transubstantiation is pragmatically meaningless, and when he explains such philoso
truth and reality.19 Most to my purpose here, in a striking passage of 1902 he applies
is more serviceable than a definition" to clarify the pragmatic meaning of "lithium" (
chemical element first identified in 1818): "if you search among minerals that are vit
grey or white, very hard, brittle, and insoluble, for one which imparts a crimson tinge
flame, this mineral being triturated [sic] with lime or witherite rats-bane, and then fu
dissolved in muriatic acid, ... ,"20 etc., etc. -his list of conditionals goes on for most o
lithium. (By now, the list would be even longer, as lithium has been found to have m
properties useful in industry, medicine, etc.)21
But my argument here will depend, not on the viability of the Pragmatic Maxim, but
between having a merely verbal understanding of a scientific concept and having a s
knowledgeable grasp of what it involves, to which Peirce's distinction of three grades
attention. And my argument will not be completely general, but will focus specificall
vocabularies of science and of the law. Both scientific and legal concepts grow, thoug
ways and for rather different reasons; and this partly explains why exclusively formal
approaches in philosophy of science and philosophy of law are inadequate. So far fro
aspiration of the sciences to find out something of how the world is, however, the gr
can contribute to progress towards this goal; and, so far from revealing that legal dec
arbitrary and capricious, the growth of meaning can help the law adapt in a rational
social circumstances.
2. The Growth of Meaning and the Progress of Science

"Rational" and its cognates are slippery and ambiguous, to say the least;22 so I shoul
talk of "the rationality of science" is not meant to suggest that there is a special Scien
mode (or modes) of inference or procedure (or procedures) of inquiry used by all sci
scientists, and explaining the successes of the sciences. Rather -over centuries of wo

array of constantly evolving instruments of observation, techniques of experimental
metaphors, mathematical and statistical procedures, computer programs, etc., etc.gradually refined and amplified the underlying methods, procedures, and modes of
all serious empirical inquirers rely. Nor is my talk of the rationality of science meant
every step, science always or inevitably advances. The progress of science is ragged a
as a whole, or this or that part of science, may advance astonishingly quickly, or mov
glacially slowly, or stagnate, or even regress. Science is a human enterprise and, like a
enterprises, thoroughly imperfect. Nevertheless, it is a rational enterprise insofar as i
(some of) the truth about the world and, at its best, goes about that task in such a w
sometimes does, succeed.
For much of the mid- to late-twentieth century, many in mainstream philosophy of
have taken for granted that what makes science rational must be explicable exclusive
logical, i.e., formal, syntactically characterizable, terms. The many and various deduc
confirmationist, probabilist, Bayesian, decision-theoretical, etc., etc., philosophies o
testify to the power of this idea; as does the fact that critics who, seeing that these lo
promptly jumped to the conclusion that science is not really a rational enterprise, bu
intellectual confidence trick. Nevertheless, the idea was mistaken. Elsewhere, I have
length;23 here, I will simply note that Nelson Goodman's "grue" paradox24 already po
unmistakably to this conclusion. "All emeralds are green" has exactly the same form
grue"; so if the first is supported 25 by our evidence thus far, but the second is not, th
difference must lie in the content of the two claims. Carl Hempel recognized this as l
when he wrote in his "Postscript on Confirmation" that "the search for purely syntac
confirmation presupposes that the hypotheses in question are formulated in terms t
projection; and such terms cannot be singled out by syntactical means alone."26
Though Goodman's paradox points to a true and important conclusion, his own pro
only predicates currently entrenched in the scientific vocabulary are projectible, wou
profound conceptual conservativism on the sciences. And this, I believe, leads in exa
direction. Degree of supportiveness of evidence depends on increment of explanator
briefly and roughly, whether and to what degree evidence supports a claim depends
how much the addition of the evidence to the claim improves the explanatory integ
account -or, more roughly yet, on how well the claim and the evidence fit together in
And explanation is not a purely logical concept. The covering-law model of explanati
but it oversimplified a genuine insight: that explanation is always, overtly or covertly
Explanation is possible only where there are real kinds and laws; and so it requires cl
things into real kinds, and a vocabulary that corresponds to those kinds.28
This vocabulary-dependence is one reason why science cannot be understood in exc
logical terms -not that logic has no role, but it is at most part of the story.29 It also su
scientists constantly shift and adjust the language of their field, introducing new ter
subtly adapting the meaning of older terms: they are working towards a vocabulary t
with the real kinds of thing or stuff.30 (Of course, these efforts may be more, or less, s
progress of science generally, the development of good scientific terminology is a rag
process.)
*

Some examples from the history of cellular biology illustrate the point. The word "pr
complex combinations of amino acids containing carbon, hydrogen, nitrogen, oxyge
and sometimes other elements, derives from the Greek "protos," meaning "first"; and
scientific vocabulary around 1844. As etymology suggests, proteins were long assume
biological importance.
In 1869 Friedrich Miescher discovered a hitherto-unknown substance, not a protein
cells; he called it "nuclein." (He thought its chief function was to store phosphorous
Altmann purified nuclein of proteins, and suggested a new name for this newly-puri
acid"31 -presumably because it was found in the nucleus and, because of the many p
contained, was acidic. The idea that nucleic acid was somehow involved in heredity
late nineteenth century, when Miescher found that the sperm of salmon, Albert Koss
herring, and Albert P. Mathews that the sperm of sea urchins all contained a salt of "
This "nucleic" or "nucleinic acid" was the stuff we now know as "DNA."
In 1922 Hermann Staudinger proposed the concept of a macromolecule, a very long
together by bivalent bonds and compactly folded in the cell. This new concept was s
when Staudinger presented it at a conference of the Zurich Chemical Society, severa
members of the audience tried to persuade him it was a really bad idea -until by the
he was so frustrated that he was reduced to bellowing, "Hier stehe ich, ich kann nicht
Eventually, however, the concept was found to be indispensable; and now, of course
is a molecule of this type.
The "deoxyribo" part of what we now call "deoxyribonucleic acid" or "DNA" indicate
contains ribose sugars ("ribo"), but with one of the hydroxyl groups replaced by a hy
For a while, this stuff was also called "deoxypentose nucleic acid" -the term Maurice
in the paper of theirs published in Nature in 1953 alongside James Watson's and Fran
famous paper.34 The abbreviation "DNA" dates from 1944;35 since then, scientists ha
distinguish A-DNA, B-DNA (the less ordered, paracrystalline form, with a higher wate
DNA (in which the helices have a lefthanded twist).36
After the discovery of the structure of DNA, what had formerly been called "pentose
became known as "ribonucleic acid" or "RNA": introduced in 1948, the term refers to
acids containing ribose and uracil as structural components, and associated with th
activities. Earlier, scientists had called DNA "true nucleinic acid," and RNA "pseudoRNA was known to be found in the cytoplasm, while nucleinic acid, as the name sug
to be in the nucleus only.
"Ribosome," referring to the RNA-rich cytoplasmic granules that are sites of protein
introduced around 1958; "messenger RNA," for an RNA that carries the code for a par
the nuclear DNAto a ribosome and acts as a template for the formation of that prote
RNA" for a relatively small RNA that transfers a particular amino acid to a growing po
were introduced in 1961.
In the 1960s scientists showed that mitochondria37 -organelles in the cell that conve
food molecules to the fuel that drives it, now known to have had their origin as bacte
DNA, "mitochondrial DNA," or "mtDNA." Until 1962, attention focused on the mtDN
organisms like yeast; between 1963 and 1968, animal mtDNA was discovered. By 1980
able to identify genes on mtDNA, and to understand the processes of replication and
transcription, etc.38 (And by now, if you Google "mitochondrial DNA," you will find d

the use of mtDNA identification techniques in physical anthropology, genealogical r
science, and so forth.)
This history, abbreviated as it is, suggests something of the processes by which scien
readjust their terminology and shift and adapt the meanings of existing words to wo
that better represents real kinds of stuff. The word "protein" has lost any suggestion
importance; it has ceased to be analytic that nucleic acids are found exclusively in th
old word "nuclein" has eventually been replaced, in several steps, by "DNA"; and "DN
acquired new, complex connotations, and produced new, elaborate terminological o
The dictionary definition of "DNA" confirms that, by a kind of sedimentation of kno
meaning, this term has indeed "acquired information," as Peirce puts it, "in use and

DNA ... (deoxyribonucleic acid): any of various nucleic acids that are localized esp. in cell nuclei,
basis of heredity in many organisms, and are constructed of a double helix, held together by hyd
between purine and pyridamine bases, which project inward from two chains containing alterna
deoxyribose and phosphate.39

Some might object that this conflates the meaning of "DNA" with what is known abo
take it at face value as simply giving the meaning of the term is to misrepresent impo
discoveries -that DNA is the genetic material, that it has this doublehelical structure
analytic truths. Of course I don't deny that these were major biological discoveries; n
they were made, it was not part of the meaning of "DNA" that it is the genetic mater
double helix, etc. Nevertheless, the objection misfires. For my thesis is in part that m
knowledge grows, and that growth of meaning can aid the growth of knowledge; and
that the supposed distinction between "the meaning of 'X'" and "our presumed kno
artificial one, and that "analytic" is best understood as elliptical for "analytic given th
words at time t.40 (This last thought should not be shocking: "a simple truth is silly s
sense in modern English; but it was analytic in Shakespeare's day, when "silly" mean
"sooth" -as in "soothsayer"- meant "truth.")
*

It is a familiar fact that mastery of a language comes in degrees. Some people are bili
fluent in two or several languages; some have a reading knowledge of a language that
or cannot speak well; many might be best described as able to "get by" in a language
than their own. Afew people are masters of their native language; more have some de
agility, flexibility, and rhythm; and some are only barely articulate, or not even that. M
-from cellular biologists and string theorists to cooks and composers, map-makers an
gardeners and grammarians, etc., etc.- have a deeper understanding of the relevant
vocabularies of the language than the rest of us either have or need. In every languag
complex combination of core vocabulary familiar to virtually every competent speak
vocabularies well-understood by practitioners of this or that trade or art or field of st
understood less fully but up to a point by some outsiders, and perhaps entirely opaq
speakers. Not everyone who uses the term "DNA" -not even everyone who uses it cor
everyday purposes- knows even that small part of the scientific story built into Webs
of course many lay people at best half-understand the term.
Peirce's three grades of clarity can be seen as located along a continuum of degrees o
understanding: from being able to use a word more or less correctly (the first grade o

able to give a verbal definition (the second grade), to being able to work with the term
inquiry, to employ them deftly and adapt them as needed (the third grade). So the id
calls "division of linguistic labor"41 has a significant place in the picture I am sketch
Putnam, however, I think of this division of labor gradualistically, because understan
degrees; and dynamically, because both specialists' and lay people's understanding o
scientific (etc.) terminology changes over time. And in other respects my picture is v
Putnam's.
Shifts and changes in the vocabulary of the natural sciences contribute to progress a
closer fit with the real kinds of thing or stuff in the world. Reference certainly matter
theme is that the meanings of scientific terms grow and shift with the growth of kno
presuppose that they have meanings; and so, obviously, resist the assimilation of kin
designators. This doesn't mean, however, that I think of kind terms as disguised defi
rather, I see them as first and foremost common nouns. Neither an assimilation of k
designators nor an assimilation to definite descriptions meshes well with the history
Nor, though I accept a kind of realism about kinds, do I assume that every general te
corresponds to a real kind in the world; which kinds are real is something to be disco
something that can simply be read off our (or scientists') current vocabulary. Now, h
metaphysical; just when it is time to turn, as advertised, to my second topic: the gro
the language of the law.
3. The Growth of Meaning and the Adaptation of Legal Systems

A legal system is not, as a scientific discipline is, primarily engaged in inquiry into so
world;42 its core business is finding ways to settle the disputes that inevitably arise i
communities. Rather than growing, like scientific concepts, as part of a process of ad
correspond to real kinds of thing and stuff in the world, legal categories shift and ada
livable resolutions of disputes in ever-changing social circumstances. And Holmes's
growth of meaning in the law are much less explicit than Peirce's reflections on the g
of scientific concepts. Nevertheless, the ideas Holmes articulates in The Common La
of the Law" are undeniably apropos.
At the very beginning of The Common Law, Holmes explains that to accomplish his
ing] a general view of the Common Law," "other tools are needed besides logic." "The
not been logic; it has been experience," he continues; "the felt necessities of the tim
moral and political theories, intuitions of public policy, avowed or unconscious, eve
which judges share with their fellow-men," are much more relevant than the rules of
the law evolves, "old form receives new content, and in time even the form modifies
meaning it has received."43
Now we see how an idea that features prominently in the early pages of "The Path of
my theme. "If you want to know the law and nothing else," Holmes writes, you shoul
courts would decide were a question to come before them.44 There is an obvious par
Pragmatic Maxim;45 and, by focusing attention on the law as partly constituted by ju
the prediction idea contributes to Holmes's understanding of the evolution of legal c
crucial point is that judges are not simply cranking out algorithms: all legal provision
will leave some room for interpretation; and no formal-logical apparatus, however po
us how best to interpret or extrapolate these provisions and precedents so as to han

dispute that arise in new, unforeseen and perhaps unforeseeable circumstances.
When courts have to decide whether the right to privacy guaranteed by the U.S. con
a public telephone booth48 or a department-store dressing room,49 or how rules gov
formation of contracts are to be applied when agreements are made electronically,50
copyright in an age of electronic filesharing, 51 etc., etc., they aren't simply figuring o
consequences of existing law; they are extrapolating its meaning. And as the legal sys
changing circumstances, changing moral sensibilities, and changing understandings
our place in it, initially thin, schematic legal concepts take on new meaning and shed
connotations; in law, as in science, "men and words reciprocally educate each other.
guarantee, of course, that this gradual adaptation and evolution of legal concepts wil
inevitably be successful in its purpose, any more than there is that the gradual adap
of scientific concepts will always or inevitably be successful in its, very different, pur
The perspective taken here is very close to some ideas developed by Edward Levi in h
Introduction to Legal Reasoning -like Rozeboom's paper on the Gettier paradoxes, an
in a sometimes dispiriting field. "The law forum is the most explicit demonstration o
required for a moving classification system," Levi writes; "new situations arise [ and]
change. The categories used in the legal process must be left ambiguous ... to permit
ideas." He is quite clear, moreover, that while this means that legal decisions are not
unchanging, nor formally derivable from legislation or precedent, it doesn't mean th
and capricious, either.52
Holmes illustrates how legal concepts shift and change, describing older conception
could be held legally liable for an injury or death. At one time, an animal or even an i
might be punished: Exodus prescribes that "if an ox gore a man or woman, that they
shall surely be stoned..."; Plutarch tells us that "a dog that had bitten a man was to b
up to a log four cubits long"; Plato's Laws provided that "[ i] f a slave killed a man, he
to the relatives of the deceased," while "if a beast killed a man it was to be slain and c
borders," and an inanimate thing that killed a man was also to be cast out; as late as
AD some courts "still sat in judgment on inanimate things...". And even much later,
inanimate thing that caused injury or death would be legally forfeited: in the time of
fell from a tree, the tree was deodand [ forfeited] . If he drowned in a well, the well wa
and a book from the reign of Henry VIII reports that when a man killed another with
was forfeited.53 Closer to our time, Levi provides a splendid history of the evolving le
inherently dangerous object.54 The legal concept of causation -which seems graduall
accommodate not only lengthy casual chains, but also complex congeries of interact
factors, and even circumstances where defendants' actions made evidence of causat
ordinary sense, unavailable- would also provide a good illustration.55
But here I will illustrate by sketching some highlights of the story of the Establishme
First Amendment to the U.S. Constitution, which provides that "Congress shall mak
the establishment of religion." Devised for a new nation of which virtually all citizens
of rival sects -and many of whom had come to America to escape religious persecuti
Establishment Clause was intended, at a minimum, to preclude the establishment o
i.e., a church that would be an arm of the government as the Church of England was
England,56 and had been in Virginia until shortly before the First Amendment was ra
now, however, the question of the relation of church and state has become a many-h

the meaning of the Establishment Clause has been stretched and adapted to cope w
that arise in these new circumstances. ("Originalists" regard these adaptations as fal
that the Constitution means only what its framers specifically intended it to mean; b
Jefferson, we know, was far-sighted enough anticipate that the Constitution would n
handle circumstances that would change in ways that could not be foreseen.)57
The first application of the Establishment Clause to the states came, long after its rat
While in the very young nation of 1791 most children had been educated, so far as th
either by their families or in church schools, by 1947 a system of public schools had
decades; and the dispute in Everson was over school buses. Mr. Everson challenged t
of a New Jersey statute that authorized reimbursing parents for their children's bus
regardless of whether the children attended a public or a parochial school; this violat
Establishment Clause, he argued, by forcing taxpayers to support schools teaching th
Writing for the majority of the U.S. Supreme Court, Justice Black explained that the
Clause "means at least this":

Neither a state nor the Federal Government can set up a church. Neither can pass laws which aid
all religions, or prefer one religion over another. Neither can force or influence a person to go to
from church against his will or force him to profess belief or disbelief in any religion. No person
for entertaining or professing religious beliefs, for church attendance or non-attendance. No tax.
can be levied to support any religious activities or institutions...58

For a first case, this was extraordinarily difficult (and had the reimbursement gone t
than the parents, the upshot might have been different). Ruling for the defendants,
Black argued that, since it simply extended state benefits to all citizens regardless of
beliefs, the New Jersey statute was constitutional; it was a close call, but this statute
of the line.59
Now, sixty years after Everson, the United States is significantly different from the U
and over the intervening decades the phrase "the establishment of religion" has grad
encompass more and more. By now, the Establishment Clause has been taken to pre
requiring public schools to begin each day with a Bible reading;60 forbidding the tea
in schools or universities;61 providing for the reimbursement of non-public schools
etc., for secular purposes;62 requiring that any public-school textbook that offers an
origin of man should say explicitly that it is a theory, not a fact;63 putting a copy of t
Commandments on the wall of a publicschool classroom;64 mandating equal time in
biology classes for evolution and creation science;65 allowing schools and churches t
whether liquor licences should be granted to businesses within 50 yards of their prem
statute to mandate a minute of silence for "meditation or prayer" in the public-scho
the teaching of evolution in public schools unless creation science is also taught;68 a
of a crèche surrounded by potted poinsettias on the staircase in a courthouse;69 a no
at a high-school graduation ceremony;70 a school district deliberately drawn to follow
a religious enclave;71 an evolution disclaimer to be read before public-school biology
one-minute statement to be read before ninth-grade biology class to the effect that t
the theory of evolution, and that students might want to consult the Intelligent Desi
and People, which the Dover, PA School Board had made available.73

In a scathing dissent in Lee, in which a "non-sectarian" prayer at a high-school gradu
was ruled unconstitutional in part on the grounds that graduating students would fe
attend, Justice Scalia complained that the majority of his colleagues on the Supreme
have transmuted the traditional understanding of "coercion," referring to compulsio
and threat of legal penalty, into a flimsy amateur-psychological ersatz.74 In his no les
Kyrias Joel, in which the boundaries of a school district had been delineated so as to
members of a small, strict Jewish sect, he complained that the majority seemed to im
Powers that Be, up in Albany, have conspired to effect an establishment of Satmar H
they were calling "establishment" what would more properly be described as tolerati
cases were wisely decided or, as Justice Scalia believed, unwisely, he was certainly rig
the legal meaning of "the establishment of religion" has grown significantly.
Equally certainly, its meaning has grown at least in part in response to the fact that, a
ew situations arise and people's wants change." This is brought out particularly clear
O'Connor's "endorsement test," first articulated in her concurrence in a 1984 case in
display in a public park -including a crèche along with a plastic Santa Claus, plastic
candy canes, and a talking wishing well- was held not to violate the Establishment Cl
determining whether a government practice violates this clause, she wrote, courts sh
the practice conveys to a reasonable observer that the government endorses one reli
endorses religion in general over non-religion, and so makes a person's religious belie
relevant to his standing in the polis, his status as a citizen.77
Whether or not the endorsement test is wise or practicable, it clearly represents an e
terms with the fact that, though it remains a country of strong religious feeling, the U
uniformly Christian nation; among its citizens are devotees of virtually every religion
not to mention plenty of evangelical atheists. The possibility that Anglicanism or Me
might be legally established as a national church (or even that Mormonism might be
as a state church in Utah) seems remote; the danger to be averted now is, rather, tha
Catholics or Jews or Unitarians or Anabaptists or Jehovah's Witnesses or Seventh-Da
Christian Scientists or Muslims or Hindus or practitioners of Santería or of one or an
American religion or ... etc., etc., be treated as less than full citizens. And this is the v
extrapolating the meaning of "establishment" to cover any kind of government endo
Justice O'Connor tried to articulate.
Some who would prefer more ample government accommodation of religion think t
too far; some who would prefer a more throughly secular government think they hav
enough. But it is no part of my argument that the present legal meaning of "establish
ideal, or that courts' reasoning on this matter is always cogent; far from it. It is part o
however, that the gradual, untidy, sometimes jerky evolution of the meaning of the E
Clause -now in the direction of more government accommodation of religion, now in
less government entanglement with religion- is one way our legal system has adapted
with the needs and demands of an ever-changing society; and that this process of on
not necessarily an impediment, but can be a contribution, to rationality.
*

Do these arguments extend to the language of the social sciences, or of civil-law syste
the language of philosophy? (How exactly does Peirce's acknowledgment of the epist

importance of the growth of meaning bear on his insistence on the need for philosop
precise, "scientific" vocabulary governed by the principles of his "ethics of terminolo
meaning grow through the whole of language or, as Strawson suggested, primarily in
vocabularies of this or that specialized field? What can be said about what kinds of g
change are beneficial, and what neutral, or damaging? How radically would the appro
oblige us to modify the conception of language that has dominated philosophy sinc
questions; but they will have to wait for another occasion.80
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